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ARTICLES

DAVID GORDON*

The Polish Foreign Investment
Law of 1990
It was the best of times, it was the worst of times, it was the age of wisdom, it was
the age of foolishness, it was the epoch of belief, it was the epoch of incredulity, it
was the season of Light, it was the season of Darkness, it was the spring of hope, it
was the winter of despair, we had everything before us, we had nothing before
us ....
Charles Dickens

A Tale of Two Cities
Regardless of what follows, the events of 1989 have fundamentally reshaped

the world stage and redirected national and international politics. The specter
haunting Europe is no longer that of communism but of economic chaos.
Political freedom has brought with it a vision of forbidding obstacles ahead and
made clear how much remains to be accomplished. Economic freedom, not
long ago a mere fantasy, has become possible, if difficult to attain. Eager to
attract foreign investment, several Eastern bloc countries have announced or
undertaken sweeping changes in their foreign investment laws. Though most of
Eastern Europe has had legislation governing foreign investment for over a
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with Gardner, Carton & Douglas, Chicago, Illinois.
The author acknowledges the invaluable assistance provided by Ms. Karin Donahue in the
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matters of Polish law. Mr. David Braun of Gardner Carton & Douglas and Ms. Bozena
Sarnecka-Crouch, Polish Law Librarian in the European Law Division of the Library of Congress,
reviewed the entire article and offered numerous helpful suggestions.
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decade,' these countries are rewriting or replacing their laws with increasing

frequency. 2
The countries popularly perceived to be most hospitable for American
investment are Hungary, Poland, and the Soviet Union. Although other Eastern
bloc countries have hosted American investment, 3 the perception likely rests on
intangible factors such as history, cultural and commercial ties, a vague
understanding of the legal climate and, until recently, political ties (or lack
thereof) to Moscow. Articles on joint ventures and foreign investment in the
Soviet Union dominate the legal literature; Hungary and Poland have only
recently become the subject of more articles discussing the legal and economic
situation. 4
But the desire for foreign investment does not guarantee a flow of dollars or
deutsche marks. The United States government, for example, has taken a
cautious approach, encouraging American businessmen to take the lead. Clayton
Yeutter, the U.S. Secretary of Agriculture, has pointed out that "It will do no
good for us or the Western world to plough billions of dollars into the Polish
economy if Poland does not create the institutions that can put that money to
good use." 5 Big business is also wary. Most members of a delegation of leading
U.S. businessmen who visited Poland in December 1989 concluded that "the

1. Most of the major enactments are reproduced in U.N. ECONOMIC COMMISSION FOR EUROPE,
EAST WEST JOINT VENTURES: ECONOMIC, BUSINESS,

FINANCIAL AND LEGAL ASPECTS 122-89 (1988)

[hereinafter EAST-WEST JOINT VENTURES]. The only Polish legislation included in EAST-WEST JOINT

VENTURES is the now-repealed Law of 23 April 1986. See infra note 8. Other significant Polish
legislation can be found in POLAND (J. Rajski ed. 1985) [hereinafter J. RAJSKI, POLAND], one of a
series entitled COMMERCIAL, BUSINESS AND TRADE LAWS (W. Butler & K. Simmonds eds.). The Civil

Code of 1964 is available separately, THE POLISH CIVIL CODE (D. Lasok ed., Z. Negbi trans. 1975)
[hereinafter THE POLISH CIVIL CODE], as volume 18(IV) of LAW IN EASTERN EUROPE (F. Feldbrugge

ed.). In addition, the Soviet Union has enacted an extensive series of decrees and amendments since
1987. The most significant of these is reproduced in INTERNATIONAL CHAMBER OF COMMERCE, GUIDE
TO JOINT VENTURES IN THE USSR (1988). The significant Polish enactments are listed infra notes 8,

12, 20, and 21.
2. The term "joint venture" will be used in this article to cover all forms of joint enterprise
between an Eastern European government, company, or private party and a foreign party. The term
is used in most foreign investment legislation to refer to a legal relationship, regardless of form, that
satisfies the requirements of the law.
3. See the tables of joint ventures contained in EAST-WEST JOINT VENTURES, supra note 1, at
75-90, Tables 5 through 10.
4. The simplest measure of this is obtained by looking to the number of entries over the past
ten years in the Index to Legal Periodicals. For that decade, the Index lists 171 articles under the
heading "Soviet Union," twenty-nine articles on Poland, and only nine articles on Hungary.
5. Fin. Times, Dec. 28, 1989, at 3. Congress, as of the end of 1989, had appropriated only
$240 million for Poland. Support for East European Democracy (Seed) Act of 1989, Pub. L. No.
101-179, § 201(b)(l), 103 Stat. 1298, 1305 (1989). France had pledged $140 million in loans and
grants, West Germany, $200 million in loans, and Japan, $150 million in low-interest loans.
Chicago Trib., Nov. 26, 1989, at 11. Poland signed an agreement with the International Monetary
Fund in late December, committing the government to massive economic changes in return for a
$725 million package of assistance. See Fin. Times, Dec. 28, 1989, at 10; Wall St. J., Dec. 26,
1989, at A-8.
VOL. 24, NO. 2

POLISH FOREIGN INVESTMENT LAW OF 1990

337

Polish economy is still too risky an investment for the next few years." 6 "It's
difficult to imagine investing there in the short-term" according to Charles
Harper, chairman
and chief executive officer of Con-Agra, a major agribusiness
7
conglomerate.
This article describes the most recent joint venture legislation in Poland. The
Foreign Investment Law of 1988 superseded the two major previous enactments
on the subject and was itself amended in December 1989. These amendments,
though leaving most of the act untouched, did rewrite two critical areas, those
dealing with foreign currency and taxation.
The Polish government is eager for foreign investment, and this law is geared
to encouraging the formation of joint ventures. Among the incentives offered to
foreign investors is treatment of joint ventures equivalent to Poland's stateowned enterprises, a guarantee of damages in the event of nationalization, and
the right to own up to 100 percent of a business enterprise (or to run it even if
a Polish partner invests). Whether the law, which is described in detail below, is
sufficiently conducive to foreign investment when the general political and
economic situation is taken into account is a judgment that each individual will
have to make.
I. Regulation of Foreign Investment Prior to 1988
In an effort to encourage the transfer of technology and to introduce new
methods of organization, the Polish government enacted legislation in April 1986
governing foreign participation in joint ventures. 8 Implicit in that action was the
hope that the resultant capital investment would invigorate Poland's export
potential. Prior to 1986, Polish law restricted foreigners wishing to do business
in Poland to establishing agencies and technical offices or, after 1976, light
industries. The law initially restricted foreign investment to simpler corporate
structures, "intermediate forms between classical trade cooperation and full
internationalization." 9
The first step in broadening the scope of permissible foreign investment came
in 1976 with the adoption of new legislation regarding direct foreign
investment.'o This law addressed small, entrepreneurial investment, promoting

6. Wall St. J., Dec. 7, 1989, at A-10.
7. Id.
8. Law of 23 April 1986 on Companies with a Foreign Capital Participation art. 5(3) (Journal
of Laws 1986 # 17, item 88, as amended in Journal of Laws 1987, #33, item 181) [hereinafter 1986
Law].
9. Piontek, Polish Foreign Investment Law 1988, 23 J. WORLD TRADE No. 5, Oct. 1989, at 5.
10. See C. MCMILLAN & D. ST. CHARLES, JOINT VENTURES IN EASTERN EUROPE: A THREECOUNTRY COMPARISON (1974); Piontek, The Legal Regime of Foreign Direct Investment in Socialist

Countries, inYEARBOOK

ON SOCIALIST LEGAL SYSTEMS

1987, at 279 (W. Butler ed. 1988) [hereinafter

Piontek, Foreign Direct Investment]; Buzescu, Joint Ventures in Eastern Europe, 32 AM. J. COMP.
L. 407 (1984).

SUMMER 1990

338

THE INTERNATIONAL LAWYER

the goal of attracting primarily what is known as Polonian investment-that is,
investment by foreigners of Polish national origin." More regulations followed
in 1979, 1981, and in 1982.12 The 1982 law opened Poland to further
development by encouraging investment from all foreign investors, not just those
of Polish ancestry. It expressly undertook to regulate "economic activity in the
sphere of small industry." 13 According to Eugeniusz Piontek, Professor of Law
at the University of Warsaw and Director of the Institute of International Law, a
frequent writer on the subject of foreign investment in Poland:
Polish law does not define "small industry" as such but indicates certain kinds of
economic subjects, including cooperatives, workshops and so forth. The production
scale of "small industry" may be considered, as may be employment. Of nearly 700
foreign enterprises operating in Poland under the "System of 1982," the majority have

100 to 300 employees.

4

In 1986, the Polish legislature enacted a more detailed law to address
criticisms about particular constraints or the absence of specific rules or
guidelines for foreign businesses. The 1986 law also addressed a wider variety of
economic activity, including that which was not "small industry" and thus not
well regulated by the 1982 law. The 1986 law acknowledged the 1982 statute and
announced that the new law "does not apply" to companies organized under and
regulated by the 1982 law. 15 The law sought to encourage "the introduction of
modem technology and management in the national economy; the supply of
goods and services for export; the improvement of supply to the domestic market
of modem goods and services of high quality."'16 Nevertheless, the law
specifically forbade undertakings in sensitive areas such as defense, telecommu7
nications, and publishing and otherwise mandated majority Polish ownership.'

11. See Fay, Polonia Firms: Reaction to Foreign Investment in the Polish Press, in YEARBOOK
ON SOCIALIST LEGAL SYSTEMS 1989, at 245 (W. Butler ed. 1989); see also Piontek, Foreign Direct
Investment, supra note 10, at 309; Boukaouris, Joint Ventures in the USSR, Czechoslovakia and

Poland, 21 CASE W. RES. J. INT'L L. 1, 7-8 & nn. 40, 41 (1989).
12. See, e.g., Law of 25 September 1981 on State Enterprises (Journal of Laws #24, items 122
and 123) and Law of 6 July 1982 on Principles of Carrying on an Economic Activity in Small
Industry by Foreign Corporate Bodies and Natural Persons in the Territory of the Polish People's
Republic (Journal of Laws #19, item 146; consolidated text in Journal of Laws 1985 #13, item 58)
[hereinafter 1982 Law]. As with any legislation, great care must be taken to ensure that the law has
not been superseded or repealed. See also Boukaouris, supra note 11, at 9-10; Burzynski, The Polish
Law of 1986 on Joint Ventures 3 FLA. tNT'L L.J. 51 (1987); and Mierzwa & Drab, New Legislation
on Foreign Private Firms in Poland, 10 REV. SOCIALIST L. 119 (1984).
13. The Law of 6 July 1982, supra note 12, permitted activity of three types: "(1) production
of commodities or granting of services, (2) trade, (3) export of one's own products or services or
import for one's use in production or service activity." Piontek, Foreign Direct Investment, supra
note 10, at 289.
14. Piontek, Foreign Direct Investment, supra note 10, at 289.
15. 1986 Law art. 41(l)(1).
16. Id. art. 5(3).
17. Id. art. 7.
VOL. 24, NO. 2
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The 1986 law permitted joint ventures only with the participation of a Polish
party whereas the 1982 law allowed certain undertakings to be carried out solely
by foreign investors. "With the enactment of the new [1986] Law, two parallel
FDI [foreign direct investment] Schemes operate in Poland, the "System of
1982" and "the System of 1986," each having its own regime for access to the
Polish market and different operating principles."' 8 During the first eighteen
months that the 1986 law was in effect, only twenty-three ventures began
operations (of fewer than forty organized).' 9
Enactment of a more detailed measure in December 1988 simplified matters.
That law-which, together with amendments in December 1989, became
effective January 1, 1990, and is the current law-declares the 1986 law "null
and void" 20 and forbade issuance of permits under the 1982 law after January 1,
1989.21 The 1989 legislation liberalized many of the provisions contained in the
1986 law. The December 1989 amendments are designed to speed the development of a free-market economy and a fully convertible zloty and have added
some complicated detail to provisions in the areas of taxation and foreign
currency. Joint enterprise companies nevertheless remain free to decide what and
how much they will produce, with whom they will trade in Poland or abroad, and
to set prices for their goods and services without regulation or interference from
the Polish government. The new law offers more guidance for foreign investors
than before, though loopholes and questions still abound.
The 1990 Foreign Investment Law does not provide a complete set of
regulations governing foreign investment. For example, the law explicitly states
that the Commercial Code of 1934 governs certain aspects of corporate
organization. That code is a relic of Poland's prewar capitalist system and is a
useful framework for adopting new legislation. The reference to it reflects the
hybrid of statutes that serve as Polish law in 1990. A new Civil Code adopted in
1964 largely replaced the Commercial Code. However, that code left intact those
sections of the old "capitalist" statute governing partnerships and limited
liability and joint stock companies. 22 Those parts of the old Commercial Code
still apply unless otherwise superseded by the 1990 law.
18.

Piontek, Foreign Direct Investment, supra note 10, at 285.

19. Piontek, Polish Foreign Investment Law 1988, supra note 9, at 6.
20. Law of 23 December 1988 on Economic Activity with the Participation of Foreign Parties
[The Polish Foreign Investment Law] art. 53 (Journal of Laws 1988 #41, item 324) [hereinafter 1988
Law]. The original 1988 law took effect January I, 1989; as amended in December 1989 the law took
effect January I, 1990 [hereinafter 1990 Law]. An outline of the provisions of the 1990 Law appears
in Appendix A.
21. 1990 Law art. 49. Article 49 amended art. 41 of the 1982 Law as follows: "Under [the]
provisions of this [1982] Law[,] permits may be issued for establishment of new enterprises only in
respect to applications submitted before January 1, 1989."
22. See Law of 23 April 1964 art. IV (Journal of Laws # 16, item 94), an amendment to the Code
itself, which is item 93. This law is reprinted in THE POLISH CIVIL CODE, supra note 1. A useful
introduction to the Code and its history may be found in Lasok, The Code of Civil Law, in POLISH

CIVIL LAW (D. Lasok ed.) as vol. 18(1) of LAW IN EASTERN EUROPE (Z. Szirmai ed. 1973). The
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The 1990 Foreign Investment Law draws upon a remarkably rich, if confusing,
legal heritage. Poland did not exist between 1795 and 1918. In a series of
partitions in 1772, 1793, and 1795, Prussia, Russia, and Austria carved the
Polish kingdom into huge hunks. It would not reappear on maps of Europe for
123 years, until 1918. The Versailles Treaty created seven "new" countries,
Poland among them.23 Confusion among legal systems could have been expected
because Austrian, German, and Russian codes of law all had prominence in
different regions, not to mention a Napoleonic heritage from the early eighteenth
century (and even Hungarian ascendancy in some areas). In 1934, Poland
adopted a Commercial Code, superseding each of the separate systems then in
effect.24 That code drew largely upon German law but reflected French influence
as well. Unfortunately, a new Constitution introduced in April 1935 "moved in
the direction of intensified authoritarianism. The ills of society were being
suppressed, not treated." 25 When Poland was reorganized following World War
II, the Soviet-sponsored government erected a socialist framework, throwing the
legal system into confusion once again. 26 The installation of a non-Communist
regime in September 1989 began the revision or replacement of certain
Communist/socialist legislation. As conditions change, the laws will need further
revision. This process can be expected to slow down, but it will not stop for the
foreseeable future.
II. The 1990 Foreign Investment Law
A.

ELIGIBLE PARTIES

A joint enterprise in which there is foreign capital participation-referred to as
a "Company" in the 1990 Foreign Investment Law-may be organized by either
a combination of Polish and foreign parties or solely by foreign investors.
Foreign parties may also enter into business in Poland by purchasing all or part
of an existing Polish company and increasing the company's equity. 27 The law
does not specify, however, what degree of increase is necessary or whether it
must take a particular form.

question of how the Civil Code could leave intact, much less integrate, certain aspects of a capitalist
system into the new socialist order is a fascinating one, but one outside the scope and focus of this
article.
23. The others were Finland, Latvia, Lithuania, Estonia, Hungary, Czechoslovakia, and
Yugoslavia. An excellent brief discussion of this period of Polish history may be found in N. DAVIES,
HEART OF EUROPE: A SHORT HISTORY OF POLAND 109-29, 299-311 (1984).
24. Law of 27 June 1934 (Journal of Laws #57, item 502) [hereinafter Commercial Code]. The
Commercial Code was further amended in 1946, 1950, 1964, and 1969.
25. N. DAVIES, supra note 23, at 126.
26. Lasok, The Code of Civil Law, supra note 22, at 3.

27.

1990 Law art.
41.
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The Polish party may be either a Polish "legal person" (including the state
treasury) or a natural person living in Poland, but is not restricted to Polish
citizens. Legal persons include state enterprises, and cooperatives and agricultural units (and all of their "associations" 28), and state banks. 29 Other groups,
such as scientific and research institutes, commercial companies, or institutes,
may be granted the status of legal person by means of special legislation. 30 Thus,
for example, commercial companies are considered legal persons under the
applicable sections of the Commercial Code. Article 36 of the Civil Code
explicitly provides that legal capacity to engage in an activity does not confer the
right to do so. Other Polish legislation governs the capacity of various entities to
participate in such enterprises.
Foreign parties must be "registered" legal persons, natural persons, or
companies established by persons in either of those categories. Whether foreign
parties are authorized to enter into joint ventures in Poland is to be determined
according to their own national law. Foreign investors may hold any share up to
100 percent. The 1982 law provided for 100 percent foreign equity capital only
in those enterprises involving "small industry." Inasmuch as that law was
primarily aimed at Polonian investors, it can be understood as a special case.
seem to have been any cases in which a foreign share
Moreover, there do not
31
percent.
50
exceeded
B.

FORMS OF ORGANIZATION

A joint venture may be organized as either a limited liability company or a
joint stock company. A limited liability company (or, as it is known in the

28. Associations may be thought of as roughly equivalent to trade associations in the United
States and, like them, they have their own legal personality and may transact business on their own.
See also Izdebski, The Economic Reform and Integration of State Enterprises in Poland, in
YEARBOOK ON SOCIALIST LEGAL SYSTEMS 1987, at 147, 154 (W. Butler ed. 1988).
29. Civil Code art. 33(1) defines those entities that are considered to be "legal persons" in
Poland's socialized economy. Civil Code art. 33(2) provides that those entities that are not "units
of socialized economy" will become legal persons "if granted legal personality by special
legislation."
30. Civil Code art. 37 provides that state-owned enterprises, cooperatives, agricultural units,
and the associations of each-as well as in those cases where other statutes so provide-become legal
persons upon formal entry in the appropriate register. Participation by these entities is permissible to
the extent that the object and activities of the joint venture are in accord with its stated objectives.
The right of cooperatives, for example, to take part in a joint venture is governed by the Cooperative
Law of 16 September 1982 art. 3 (Journal of Laws #39, item 210); the right of scientific and research
institutes is governed by legislation dated 4 May 1982 (Journal of Laws #42, item 201; Journal of
Laws 1985 #36, item 170; and Journal of Laws 1970 #4, item 35).
31. EAST-WEST JOINT VENTURES, supra note 1, at 45; Boukaouris, supra note 11, at 30 n.162
(citing Piontek, Foreign Direct Investment, supra note 10, at 237); Rajski, Le nouveau rdgime
juridique des petits investissements 6trangers en Pologne, 2 JOURNAL DE DROIT DES AFFAIRES
INTERNATIONALES 217, 218 (1985).
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Commercial Code of 1934, a private limited company) is formed by one or more
persons. 32 It is a fairly simple form of organization, less complicated to organize
and with fewer restrictions on its method of operation than other corporate forms.
In practice, it is used more for closely held companies where the participants
wish to be directly involved in running the operations and it is similar to a
partnership or closely held corporation under American law. 3 3 Investors'
(owners') interests in a limited liability company are specified in the company
agreement and usually are distributed among the participants according to their
contributions to the venture. (The term "company agreement" appears frequently in the discussion that follows. It may help to think of it as analogous to
a partnership agreement in conceptualizing the structure and operation of a
Polish limited liability company. 34)
Larger enterprises are usually organized as joint stock companies because the
law provides for a larger capitalization and anticipates a larger number of less
involved owners-much like shareholders in a publicly held company in the
United States whose ownership interest rarely extends beyond the annual
shareholders' meeting. The organization and operation of joint stock companies
is more strictly regulated than is the case with limited liability companies. This
is partly from a desire to protect the interest of shareholders who are usually not
involved with and thus unable to closely monitor their company. All shares of
stock have equal nominal value and a stockholder may hold any number of
shares.
32. Polish law describes a third form of corporate organization, the general partnership, which
is not a permitted form for foreign investment. The following discussion is based in part on J. RAJSKI,
THE COMMERCIAL LAWS OF POLAND (1987) [hereinafter J. RAJSKI, COMMERCIAL LAWS] in the series
DIGEST OF COMMERCIAL LAWS OF THE WORLD (L. Nelson ed.) and Division X1 (arts. 158-306) of the
Commercial Code of 1934, in J. RAJSKI, POLAND, supra note 1, booklet 4, at 39-80.

33. To avoid confusion with the similarities to a partnership, the term "owner" is used to refer
to those owning an interest in a limited liability company. Note should be made of two other forms
of corporate organization under Polish law, the civil law partnership and the commercial law
partnership, neither of which is relevant in a discussion of foreign joint ventures. See J. RAJSKI,
COMMERCIAL LAWS, supra note 32, at 49-54. Piontek, Polish Investment Law 1988, supra note 9,
at 12, concludes that the limited liability company "is equivalent to the British 'private company,'
and the joint stock company to the British 'public company' . . . [thus] the Polish limited liability
company is equivalent to the British 'Ltd,' and the Polish joint stock company is equivalent to the
British 'PLC.' " Boukaouris, supra note 11, at 27, likens a limited liability company to the German
Gesellschaft mit beschrdnkter Haftung (GmbH) or the French Socitd a! responsabilitg limitee.

34. According to Commercial Code art. 162(2), a company agreement must include:
(i) the business name and seat of the company,
(ii) the object of the enterprise,
(iii) the period of the company's existence, if this period is limited,
(iv) the amount of capital stock,
(v) whether a shareholder may have only one, or a greater number of shares, [and]
(vi) the quantity and amounts of shares taken by individual partners.
Commercial Code art. 166 requires that the entry in the commercial register specify, in addition to
the above: "first names and surnames of members of the board of management and the manner of
representing the company," and "if, at the establishment of the company, shareholders make
non-pecuniary contributions, mention of this circumstance."
VOL. 24, NO. 2
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1. Limited Liability Company
A limited liability company must be formed according to certain requirements,
including execution of the company agreement in the form of a notarial deed. 35
The company becomes a legal entity only upon "registration" or formal entry in
the appropriate commercial register. Owners may be subject to calls for
additional contributions to equity, which are assessed in proportion to holdings.
Unless the company agreement provides otherwise, owners are likewise entitled
to participate in the profits of the enterprise according to their shares. They are
not, however, personally responsible for the company's liabilities.
Unless the company agreement eliminates it (by establishing a supervisory
council or an audit commission, described below), every owner is entitled to a
voice in the management of the limited liability company. The day-to-day management of the company, however, is in the hands of a Board of Management.
The board may be composed of any number of persons, whether owners or outside
parties (unrestricted as to citizenship) appointed by the owners. A board member
ordinarily serves for one year but may be dismissed at any time. The organizers
are free to stipulate conditions for dismissal in the company agreement.
Any board member-not any owner-(together with a pelnomocnik, or proxy)
may act for and bind the company. This provision is distinctly different from
American practice and should be kept in mind; in a U.S. partnership, the individual partners may act for the venture. The company agreement should specify
the operating procedures if the board is composed of more than one member, but
the Commercial Code declares that in the absence of a provision in the company
agreement the signatures of two board members (or one member and one proxy)
will be required for actions on the company's behalf. 36 Board members are
empowered to act individually on behalf of the company without previous authorization so long as they act in the usual course of business. If, however, any
board member objects (or the transaction is outside the usual course of business),
a resolution is necessary and must be passed by an absolute majority of the board
members. The board members may be liable for damages if they give false
information, either wilfully or negligently, in statements relating to the organization of the joint venture or an increase in its equity. Such liability extends to
the venture's creditors for a three-year period from the date of the venture's
agreement
registration. 3 7 Any illegal activity or activity violating the company
38
will also subject a company manager or liquidator to liability.
Owners may individually exercise a right of supervision. "For this purpose a
shareholder [owner] may at any time review the books and documents of the
35. Such deeds are similar to formal notarized documents. The form of the deed and the
procedure are specified in and governed by the Law of Notary Public of 25 May 1951 (unified in
Journal of Laws 1963 #19, item 126).
36. Commercial Code art. 199.
37. Id. art. 290.
38. Id. art. 292.
SUMMER 1990
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company, draw up the balance sheet for his own use, and demand explanations
from the board of management." 39 If the company establishes a Supervisory
Council or an Audit Commission (discussed below), the company agreement
may eliminate this right of individual supervision.
Owners act by resolutions adopted at regularly scheduled or special owners'
meetings. The company agreement may provide the procedures for calling a
special meeting and may also adopt other required voting majorities if those
provided by the Commercial Code are deemed insufficient. Resolutions must
ordinarily be adopted by a majority of the votes cast. If all owners consent in
writing to an action, it may be taken without a meeting. Resolutions for certain
actions, including amendment of the company agreement, merger, or dissolution
require a two-thirds vote.4 ° Owners' resolutions are required to take certain
actions, such as approval of the company's financial statements, decisions
regarding damage claims against the company, alienation or lease of the
enterprise, or the purchase of real property for the company.
Share transfers (or pledges) are subject to a grant of the company's permission
in writing unless restricted by the company agreement. A transferee will be
jointly and severally liable with the transferor for any outstanding obligations
attaching to the shares. A limited liability company can neither acquire its own
4
shares for its own account nor accept them as security. 1
2. Joint Stock Company
Joint stock companies (otherwise known as public limited companies) must,
like limited liability companies, have a capitalization of at least $50,000 and be
formally registered. Unlike a limited liability company, it cannot be organized by
fewer than three participants (unless the Polish Treasury takes part). Shares of a
joint stock company must be uniform as to rights and obligations within a class
and the Commercial Code provides for both common and preferred classes of
stock. The shares may be fully subscribed by the founders or, in accordance with
certain provisions in the law and the proper permissions, offered to the public.
The wisdom or practicality of doing so, however, is doubtful. Poland does not
presently have an operating stock exchange (one is planned to open in early
1991); the likelihood of transferring shares in such circumstances is small
inasmuch as it would be difficult to determine the "fair market value" of such
securities. A joint stock company is liable for its obligations, but individual
stockholders are not personally liable for the debts of the enterprise.

39. Id. art. 205.
40. Unless otherwise provided in id. art. 237.
41. It may, however, accept them in execution of a judgment that cannot otherwise be satisfied
from the shareholder's property and it can accept its own shares if they are to be "cancelled"
(Id. art. 194). The provisions of the 1986 law addressing share transfers outside the liquidation
context are missing from the 1988 law.
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The Articles of Incorporation (which, as with limited liability companies,
must be in the form of a notarial deed) are required to contain certain elements,
similar to corporate articles of incorporation or bylaws in the United States: name
and address, purpose, duration, capitalization and information as to classes of
stock (number of shares, rights, etc.), names and addresses of the incorporators,
and the internal management structure. 42
The board of managers is a more involved, "hands-on" group than an
American board of directors and is appointed by a "general meeting" or
"general assembly," similar to a shareholders' meeting. The initial board may
hold office for no more than two years. Anyone may be appointed to the board,
which has no limits on size (unless fixed in the articles) and may be as small as
one person. Members of the board may be stockholders or third parties and are
elected by the general meeting unless the articles provide otherwise. After the
initial term, tenure is for a three-year period and reelection is permitted. The
board runs the company and represents it in dealings with third parties. The duty
of loyalty, a common law duty under U.S. law, is explicitly written into the
Commercial Code. A board member may not deal with competitors or take part
in competitive companies without the permission of the enterprise. Board
members are personally liable for damages caused by a lack of due diligence. 43
A general meeting is normally convened once a year by a call of the board of
managers. The joint venture's management has the right, as do shareholders
holding 10 percent of the stock, to call an "extraordinary" (i.e., special) general
meeting. In specified circumstances (which may be prescribed either by statute,
such as the Commercial Code, or in the company's founding documents),
management is obliged to call an extraordinary meeting. 44 General meetings
usually address matters of somewhat more substance than their American
counterparts, although there is no reason to believe that they are any more pliant
(or, on the other hand, wield any more power) than shareholders at annual
meetings in the United States. 45
The Commercial Code specifies the matters for which shareholder approval is
necessary. A three-fourths majority is required to approve the company's
financial statements, decide disposition of damage claims against the company,
alienate or lease the enterprise, or purchase real property for the company.
(Shareholder approval is also required for the issuance of bonds, another, at least
temporarily, outdated relic of the Commercial Code.)
42. Id. art. 309. As noted in the text supra following note 26, the Commercial Code will have
to be updated to serve adequately. In the meantime, vestiges remain of an earlier system: descriptions
of different classes of stock are hardly needed if those shares are effectively impossible to trade.
43. Commercial Code art. 474.
44. Id. arts. 393, 394.
45. Id. art. 390 specifies that a general meeting shall approve the company's financial
statements, its distribution of profits (or losses), and must ratify the actions taken by management
during the past year.
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3. Supervisory Board/Audit Commission
Both limited liability and joint stock companies may (or must, if there are
more than fifty share owners or the company's capitalization is greater than about
$50,000) establish a supervisory council or an audit commission. The supervisory council is charged with "constant supervision over company activity in all
branches of the enterprise." The Commercial Code further provides that:
(2) The particular duties of the council shall include scrutiny of the balance sheet and
profit-and-loss account as regards their conformity with the books and documents,
as well as with the facts, scrutiny of the report of the board of management and of
the board's motions as to the division of profits and covering of losses, and submitting to the shareholders' meeting an annual written report of the results of the
above scrutiny.
(3) For the purpose of performing the above functions the supervisory council may
inquire into any branch of company activity, require reports and explanations from
the board of management and from company employees, audit the company's assets,
and examine books and documents.
(4) Each member of the supervisory council may exercise the right of supervision on
his own, unless the company agreement stipulates otherwise. 46
The council's power may be enlarged. If the parties wish, they may provide in
the company agreement that the board of management cannot carry out certain
transactions without the consent of the council. The council may even be
empowered to suspend any or all of the members of the board of managers. The
supervisory council normally serves for one year.
An audit commission exercises similar powers. The code specifies the same duties
as are listed above "in the order and to the extent provided for performing the above
functions by the supervisory council.' 47 The audit commission is also enjoined to
report its findings. When an audit commission is established in a company where a
supervisory council already exists, the company agreement may expand the commission's duties, even to granting it permanent supervision of the company.
A supervisory council or an audit commission must be composed of at least
three members elected by the owners or shareholders (or as otherwise provided
in the company agreement). Neither members of the board of managers nor
company employees may serve on either body. The owners (whether "partners"
or shareholders), acting in a general meeting, may prescribe the actual structure
and operating procedures for a council or commission. Both bodies operate by
resolution, and resolutions must be passed by a majority vote of those present.
C.

SCOPE OF ACTIVITY

The 1990 law permits foreign investment in most areas, unlike earlier
legislation. The law sets forth the conditions for conducting "economic activity

46. Id. art. 212.
47. Id. art. 214.
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with the participation of foreign parties" and defines "economic activity" as
"production, construction, trade and services conducted for profit. ' 48 Although
no activity is explicitly excluded, the Foreign Investment Agency (described
below) may refuse to issue a founding permit if the proposed activity threatens
state economic, security, or defense interests, or threatens or obstructs environmental protection. These general statements notwithstanding, the law provides
the investor with no guidance. It seems only reasonable to expect that certain
activities forbidden under the 1986 law (such as defense) may continue to be
off-limits to foreign investors, though other areas such as telecommunications
are now given preferential tax treatment.
Nevertheless, prospective investors must keep in mind that the wide variety of
activity encouraged by the law carries a potential cost. As with other centrally
planned economies, certain basic commodities may be quite scarce. 49 Previously
unanticipated priorities may emerge as more joint ventures-not to mention
solely domestic enterprises-enter the market and claim their share of these rare
items. To the extent that it is possible (or feasible) to do so, investors should
write supply obligations into the founding permit. Such provisions cannot, of
course, guarantee that materials will be available; they can, however, help ensure
a share of whatever supply exists.
D.

PERMITS

A founding permit is required to establish a new joint venture. Permits are
granted by the Foreign Investment Agency (FIA) upon application of all parties
to the venture. The FIA, created by the original 1988 law, is responsible for
overseeing the issuance of permits and the operation of these enterprises. 50 The
FIA is headed by a President, who is appointed by the Prime Minister with the
advice of the Minister of Foreign Economic Relations. The President is in turn
advised by a Foreign Investment Council.
The elements required in a permit application include a draft of the "founding
act" (roughly equivalent to Articles of Incorporation for a joint stock company
and the company agreement for a limited liability company) and a feasibility
study. 5 1 "A Permit is to be issued" to companies that: (1) introduce modem

48. 1990 Law art. 1.
49. See infra section II.H. Purchase of Goods, Services, and Real Estate.
50. 1990 Law art. 4.
51. Id. art. 10. Commercial Code art. 162 specifies the required elements for a "company
agreement" and id. art. 390 lists the elements of a joint-stock company "statute."
The issue of feasibility studies has presented some difficulty in the Soviet arena inasmuch as the
study contemplated by the law is apparently far more detailed than that normally undertaken in the
United States. "Producing a meaningful feasibility study may represent a problem, since a foreign
participant is not likely to be familiar with the Soviet domestic market, while the Soviets, according
to their own statements, have virtually no experience in this area." Surrey & Lechtman, New Soviet
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technology and management methods; (2) provide goods and services for export;
(3) improve the supply of modem and high quality products and services for the
domestic market; and (4) protect the environment. 52 The government "should"
decide on a permit application within two months from the date of filing. 53 The
government may condition the establishment of a new venture upon the existence
of a Polish partner or upon a specified ratio of party contributions to the venture's
equity to be dictated by the government. 54 Appeals lie solely to the President of
the FIA and must be made within fourteen days. In fact, this period may be used
in practice only for informal negotiations with the President. 55 Whether a permit
will, in fact, be issued, may be another matter. The law offers no procedures or
penalties in the event that a permit is not forthcoming, or not forthcoming within
a reasonable period after the application was filed.
As noted above, the government has kept the list of prohibited activities quite
short. The statute declares that a permit will be denied if the proposed economic
activity is "unjustified" because it threatens a specified state interest. 56 The FIA
may deny a permit without explanation unless the proposed venture involves
environmental protection. According to Professor Piontek, the language chosen
reflects the legislature's decision to create a flexible investment policy conducive
57
to varying practical considerations.
The authority issuing the permit (ordinarily the President of the FIA, but
possibly another "appropriate licensing authority") has the right to enter the
joint venture and its production facilities, and to review the venture's books and
records to insure that it is conducting business in accordance with the purposes
and methods specified in the permit. 58 The law does not require any advance
Joint Venture Law: A Political Curiosity or a Real Investment Opportunity?, in PRIVATE INVESTORS
ABROAD-PROBLEMS AND SOLUTIONS IN INTERNATIONAL BUSINESS IN 1988, at 6-7 n. 10 (J. Moss ed.
1989).
52. 1990 Law art. 5(2).
53. Id. art. 10(4).
54. Id. art. 8. According to Piontek, Polish Foreign Investment Law 1988, supra note 9, at 9,
the legislature discussed certain activities where such conditions might be imposed. "Attention was
drawn to the types of economic activity in which profits to a large extent are random, such as in
casinos ....
The hotel trade was also mentioned . . . . [and] [c]ommunications and transport were
listed separately in the context of broader general interests." Piontek's report, though useful and no
doubt accurate, begs the harder and more important question of how a prospective investor can gauge
the likelihood of receiving a permit without making the substantial investment of time and money to
prepare a permit application. One of the reasons listed for denying a permit is that the proposal is
deemed to be a "threat to State economic interests." 1990 Law art. 6(l)(1). The exceptionally broad
coverage of such authority is as useful to the Polish government as it is worthless to an investor
seeking advice.
According to Piontek, a provision under the 1982 law whereby the government could require that
the Polish party maintain a majority share "in cases substantiated by economic or social reasons,"
was never invoked. Piontek, Foreign Direct Investment, supra note 10, at 297.
55. Piontek, Polish Foreign Investment Law 1988, supra note 9, at 16.
56. 1990 Law art. 6(l).
57. Piontek, Polish Foreign Investment Law 1988, supra note 9, at 16.
58. 1990 Law art.
14.
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notice, it imposes no reasonableness requirement, and it offers no other
protection against such intrusions. Though it is unlikely that the government
would permit such entry to interfere with production or normal business
activities, the fact remains that the law offers no special protection against an
abuse of power, either before or after the fact. The inspecting authority may
request corrections within a specified period and, if they are not made, may
restrict or withdraw the permit. The law provides no minimum amount of time to
perform requested corrections and, indeed, does not even provide that the
requested changes must be material or substantially affect the company's
purpose. Again, though abuse may be unlikely, the absence of any special
protection is noteworthy.
Permits are also required for a variety of other actions, including making
certain amendments to the founding documents (including changing the purpose
of the company, its voting rights, or the equity division between parties), adding
a new shareholder, or transferring shares between existing shareholders. Separate
foreign exchange permits are no longer required to transfer shares among
shareholders or to amend the founding documents.
E.

CAPITALIZATION

Contributions to the venture's capital may be made in cash by either party and
can take the form of foreign currency or zlotys. Contributions may also be made
in kind if transferred from abroad (or acquired with zlotys). Any contribution by
the foreign party involving zlotys must be accompanied by proof of a documented exchange (that is, that the zlotys were obtained at the official exchange
rate and not on the black market). Noncash contributions may take a variety of
forms, both tangible (such as real estate, equipment, or machinery) or intangible
(such as intellectual property rights or licensed know-how).
The 1990 law establishes a minimum equity contribution by the foreign party
of 25,000,000 zlotys (about $2,600 when the law went into effect) in order to
insure a serious commitment on the part of the foreign investor. This requirement
also serves to insure that Polish parties do not realize the benefits of joint
venturing, such as preferential tax treatment, until they have brought in
economically significant contributions. 5 9 In addition, the foreign party must
contribute a minimum of 20 percent of the joint venture's equity.
The government reserves the right to verify the parties' valuations of their
contributions by hiring independent experts of its own choosing. If the outside
experts conclude that actual market value is lower than claimed, the party
making that contribution bears the cost of the verification (and presumably the
new valuation governs, though the law does not so provide).

59. Piontek, Polish ForeignInvestment Law 1988, supra note 9, at 11.
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AUDITS

The Minister of Finance is empowered to determine the accounting principles
to be used-a potentially problematic provision, though the decision by large
Western accounting firms to enter Eastern Europe suggests that Western
accounting practices may be acceptable before long. 60 The company must be
audited annually by the Minister of Finance or auditors of the company's choice,
approved by the Ministry. The Commercial Code provides general auditing
procedures for both limited liability and joint stock companies. 6 1 The board of
managers is required to prepare financial statements within two months of the
end of the fiscal year, all members of the board must sign them, and the
statements shall be filed with the "registration court" and the government within
two weeks. The Minister of Finance or his designee must approve the audit
within three months of its filing and it is not considered official until approval is
granted. Any delay or disagreement may pose serious obstacles because the
audited profit constitutes the basis for assessing the company's income tax, for
determining how much "official" after-tax profit is available to purchase goods,
and for determining how much the foreign party may transfer abroad.
G.

BANKING AND FOREIGN EXCHANGE

The December 1989 amendments have substantially altered the banking,
foreign exchange, and tax provisions of the foreign investment law. A joint
venture must still deposit its cash in Polish foreign exchange banks. The 1988
law originally provided for both domestic and foreign currency accounts, but the
1989 amendments eliminate the clause providing for foreign currency accounts.
Joint ventures are nevertheless permitted to maintain foreign currency accounts
in foreign banks. As discussed below, this is partially explained by the revisions
affecting the use of foreign currency. (Other useful provisions may be contained
in the Foreign Currency Law enacted in December 1989, which is not yet readily
available.) The banks may then make loans, though the declaration in the 1986
law that they will do so in accordance with the rules applicable to state
enterprises and mutually agreed-upon terms was not carried over into the 1988
law. The venture may still open additional accounts with foreign banks if it
obtains the proper foreign exchange permit (the bank's permission is no longer
necessary). Foreign currency credits may be obtained from foreign banks without
a separate currency permit.
60. Both Arthur Andersen and Ernst & Young have established a presence in the Soviet Union
through joint ventures, and Andersen hopes to open a Moscow office. Despite serious differences
between Western and Soviet accounting methods, "no one expects the tension to halt the movement
toward the acceptance of Western accounting principles." Crain's Chicago Business, Dec. 4, 1989,
at 52.
61. Commercial Code arts. 244-253 & 418-430 govern the keeping of company accounts for
limited liability and joint-stock companies, respectively.
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The article governing banking activities of joint enterprises also contains an
important provision authorizing the Minister of Finance, upon request of the
foreign party, to offer a guarantee of indemnification against nationalization or
expropriation.62 The guarantee is not effective unless the expropriation is
nondiscriminatory-that is, it must apply to all foreign property equally-and it
must be adopted in the public interest. This guarantee is worth seeking in view
of Poland's economic instability and, once requested, must be granted. However,
it cannot be granted unless the foreign party specifically requests it by filing a
motion with the Minister of Finance. In addition, Poland has signed bilateral
investment protection treaties with several nations. These treaties offer added
protection without any filing requirement. 63
The changes in the provisions governing the treatment of foreign currency are
extensive and critical. Until amended, the Foreign Investment Law permitted a
relatively free flow of foreign currency, though not without restrictions and
inconveniences. 64 The 1989 amendments may result in a curtailed amount of
foreign currency that can be transferred abroad and may have imposed a
redundant procedure for no apparent reason. Unfortunately, the new article that
explains the procedure (article 19) is very poorly drafted-in Polish as well as in
the disastrous English translation. Joint ventures must now resell 100 percent of
their foreign currency profits to a Polish foreign exchange bank and then
repurchase the permissible amount of hard currency from those banks. Although
the effect of this new provision is to reduce the amount of foreign currency that
a joint venture is able to transfer out of Poland, the new law is more a procedural
than a substantive change.
Prior to amendment, the law permitted the foreign party to transfer abroad its
entire share of profit (including the hard currency profit) without obtaining a
permit. Although the free transfer provision remains more or less intact, 65 the
amended law allows the foreign partner to purchase only a restricted amount of
foreign currency. 66 That amount is still calculated as "the export surplus
achieved by the company in convertible currency." 67 However, the law now
provides that the amount of foreign currency that the foreign party may
purchase will be reduced by the aggregate amount of foreign currency that its
foreign employees choose to convert (purchase) from their wages (now
required to be paid entirely in zlotys). 68 The law also authorizes the foreign

62. 1990 Law art. 22(6).
63. See Piontek, Polish Foreign Investment Law 1988, supra note 9, at 22. These treaties
generally provide compensation of the actual value of the investment. Among the nations involved
are the United States (where the treaty is not yet ratified), Great Britain, Italy, France, and Austria.
64. 1988 Law art. 20.
65. 1990 Law art. 20.
66. Id. art. 19(1).
67. Id.
68. Id. arts. 32(2), 32(3), 32(3a).
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party to purchase up to 15 percent of its "remaining" (i.e., zloty) profits in
69
hard currency.
The new law is best explained by means of a brief illustration. Assume that a
Polish-American Joint Venture Company is 50 percent owned by a U.S. investor
and 50 percent owned by a Polish investor. During 1990 (calendar and fiscal
years coincide), the company earns $100,000 in profits. The audit confirms that
60 percent of the profits are export surplus (demonstrating, not coincidentally,
the tremendous importance of the choice of auditors and auditing procedures).
The U.S. investor is entitled to purchase $33,000 of hard currency without need
of special authorization. That number is reached by adding the U.S. partner's
half share of export surplus (50 percent of $60,000 = $30,000) plus 15 percent
of its half share of "remaining" profits (15 percent of [50 percent of
$40,000] = $3,000). From that maximum transferable amount of $33,000, the
government will deduct from their pay in zlotys any hard currency purchased by
the venture's foreign employees. 7 °
The law still permits an amount greater than represented by profits alone to
be transferred with government consent. Although the law does not require
permits authorizing excess purchases to be obtained in advance, it provides that
they "may" be issued prior to the founding permit. Such implicit advice is
well-taken, and investors would do well to settle these matters as early as
possible to avoid misunderstandings or disputes later. In order to ensure such
permission, provision for this consent should be made in the founding permit.
Professor Piontek, writing before the 1989 amendments, concluded that this
restriction "should be justified by nonconvertibility of the Polish currency and
the state's payment difficulties. Therefore, this is an intermediate solution.
... ,,71However, inasmuch as the Polish government is seeking full
convertibility for the zloty by mid-1990 and has given a high priority to
developing the export market, foreign joint venturers should be able to obtain
permission to transfer an amount exceeding their venture's prior year's profits.
The likelihood that profits may be small in any case further justifies the need
for such consent.
H.

PURCHASE OF GOODS, SERVICES, AND REAL ESTATE

The company may use its after-tax profits to buy goods and services on the
Polish market. The Foreign Investment Law does not address the matter of
purchasing goods and services abroad, though the recent Foreign Currency Law
apparently provides that goods may be purchased abroad; the restriction is that

69. Id. art. 19(2). The author has been informally advised that the government intends to
increase the 15 percent limit to 100 percent by 1997.
70. See infra note 91 and accompanying text.
71. Piontek, Polish Foreign Investment Law 1988, supra note 9, at 19.
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hard currency must be used for those purchases. 72 Though it is reasonable for the
Polish government to insist that goods or services be bought in Poland when
available (meaning not only that the supply is sufficient but that the quality is
adequate), the law apparently does not contemplate a situation in which an
essential may only be available outside of Poland and the available hard currency
reserves are insufficient. With the new restrictions on foreign currency imposed
in December 1989, acquisition of critical foreign goods or services may be
hampered by the unavailability of hard currency.
The only pertinent restriction regarding the acquisition of real property is that
a government-issued permit is required for its purchase. Real estate belonging to
the state may be leased "under a perpetual lease" (i.e., for ninety-nine years) or
for a shorter period. 73 If not state-owned, land can be leased subject to the
provisions of existing law. Purchases may be made abroad in foreign currency or
on the domestic market from licensed entities with zlotys, though Polish entities
may demand hard currency.
Joint ventures are given preference in the purchase of those raw materials in
the Polish market whose supply is limited and thus rationed. Although the Polish
government hopes to eliminate it gradually, there is a list of goods, revised
annually, that are rationed to users through a central system of allocation. Among
and tin. 74
the goods on the 1989 list are aluminum, coal, fuel and heating oil,
Such transactions are governed by the regulations applicable to socialized
economic entities. The existence of this preference is an indication of the
72. The author is grateful to Ms. Bozena Sarnecka-Crouch, Polish Law Librarian in the
European Law Division of the Library of Congress, for providing a translation of article 12 of the
new Foreign Currency Law. Ms. Crouch has suggested that other provisions deleted by the 1989
amendments may have reappeared elsewhere but that such information will be exceptionally hard to
obtain outside of Poland.
73. 1990 Law art. 26(1). If, however, the foreign party has a majority interest in the company,
written consent of the Minister of Internal Affairs must be obtained and renewed annually. Id. art. 46.
Professor Piontek concedes the preference given to Polish parties, but believes that "it is hard to
imagine" that renewals would be denied once initial permission was given. Piontek, Polish Foreign

Investment Law 1988, supra note 9, at 18.
The matter of property law and property rights under socialist law is a complex one beyond the
scope of this article. A useful general introduction appears in W. BUTLER, SovIET LAW 37-39,
180-88 (1988).
74. Advice given in the context of the Soviet law applies to Poland to the extent the economy
remains centrally planned. Joint ventures are dependent:
for their supplies, services, and distribution of products on Soviet government entities
which are subject to the five-year plan and have not been known for their efficiency
or spirit of cooperation. . . . In order to assure quality, adequacy, and timeliness of
supplies, it is important, if not essential, that J[oint] E[nterprisel participants receive
binding commitments from the respective Soviet financial institutions, construction
companies, and suppliers, as well as from the ministries under which these entities
operate. The JE should also reserve the right to reject substandard and untimely
deliveries by Soviet government entities. . . .Although the Decree gives high-priority
status to the construction of JE projects, it does not guarantee priority to JEs in
acquiring supplies and services for their operations.
Surrey & Lechtman, supra note 51, at 6-9, 6-10.
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significance that the Polish government attaches to foreign direct investment. 75
The company may also sell its goods and services wholly or partially for foreign
currency in the Polish market upon receipt of a foreign exchange permit.
Under the 1988 law, joint ventures were entitled to sell foreign currencies
from their reserves at foreign exchange auctions conducted according to
applicable Polish law. The 1989 amendments eliminated this section of the
law. 7 6 They may not, in any event, purchase foreign currencies at these
auctions without the required permit. The ultimate effect of devaluing the zloty
and making it a convertible currency should be to eliminate the need for such
careful regulation.
I.

TAXES

As noted above, the December 1989 amendments to the foreign investment
law substantially modified the tax sections of the law. A joint venture is still
automatically entitled to an exemption from income tax for the first three years
of activity; it is no longer exempt from paying tax on that portion of profit that
is reinvested. The exemption dates from the date of the first invoice, a provision
that has received criticism. The government may grant a further exemption of up
to three years if the venture operates in a "preferred sector." The Council of
Ministers issued decrees on February 3 and 16, 1989, extending these further tax
breaks to ventures operating in a number of areas including construction and
rehabilitation of buildings, agricultural processing, telecommunications, environmental protection, and the chemical and paper industries. (A complete list is
reproduced in Appendix B.) Any investment expenditure for those purposes may
be deducted from a company's taxable income.
The corporate income tax rate had been lowered from 50 percent to 40
77
percent in 1988, but the new amendments do not refer to a corporate tax rate.
The importance the Polish government attached to developing significant
export potential had been demonstrated by an unusual tax reduction scheme
that granted a reduction of 0.4 percent in the tax rate for each 1 percent of
value of production or services exported (up to a maximum of 40 percent when
100 percent of production was exported). This scheme has been eliminated.
What effect the amendments will have on those companies organized during the
calendar year 1989 (i.e., before the 1989 amendments took effect) is not yet
clear. Recognizing the uncertainty that future amendments could wreak, the
legislators added a proviso. Companies organized under the earlier laws may
75. PROEXIM LTD., A PRACTICAL GUIDE FOR FOREIGN INVESTORS 19 (Warsaw 1989). Proexim is
an economic consulting firm based in Warsaw.
76. 1988 Law art. 23(3) had provided that "Companies may sell foreign currencies at the foreign
exchange auctions, conducted on the basis of separate regulations." The provision is simply absent
from the new law. See also supra note 72.
77. See supra note 72. Texts of any new tax legislation are unavailable as of this writing.
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continue to operate under those principles in spite of any changes in income tax
or profit transfer principles made between 1990 and 1995.78 In addition, a
provision allowing certain investment outlays to be deducted from taxable
income, 79 although now deleted, will continue to be effective in those cases
where it applied until those deductions expire. 80 Investment expenditures and
donations for "socially beneficial purposes" will no longer be credited against
taxable income.
The joint venture is required to contribute 8 percent of after-tax profit to a
reserve fund to cover losses. Such contributions may cease when the fund
reaches 4 percent of the joint venture's "costs" (not further defined) in a fiscal
year. 8' Any profit remaining after the assessment of corporate tax and contributions to the reserve fund is distributed pro rata according to the parties' initial
capital contributions. The parties may provide otherwise in the founding permit,
but they must obtain permission from the FIA to do so. Each partner may dispose
of its share of profits at its discretion. Shareholders may, for example, reinvest
these profits in the company so long as the original ratio of equity contributions
prefer to use these profits to purchase goods and
is left undisturbed. They may
82
company.
the
for
services
The income of individual foreign shareholders is taxed at a rate of 30 percent,
subject to applicable international tax treaties or other agreements. 83 In the case
of the United States, Poland has signed an agreement allowing individuals and
business entities to avoid double taxation. The United States and Poland signed
an income tax treaty on October 8, 1974.84 It took effect on July 23, 1976, for
tax years beginning January 1, 1974. The treaty applies to (U.S.) federal income
tax and to (Polish) income tax, tax on wages and salaries, and equalization tax.
In addition, the joint venture is liable for the turnover tax, agricultural tax,
wage tax, real estate tax and local taxes, as well as stamp duties, and community
and city fees. Exemptions may be available in accordance with the principles
applicable to nonsocialized economic entities.

78. Article 4 of supplementary amendments to the 1990 Law as reprinted in an English language
pamphlet issued in Warsaw in December 1989.
79. 1988 Law art. 27(l)(2b).
80. 1990 Law art. 44(a); see also supra note 77.
81. 1990 Law art. 17(4)
82. See supra section II.H. Purchase of Goods, Services, and Real Estate.
83. 1990 Law art. 29.
84. Convention Between the United States of America and the Government of the Polish
People's Republic for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with
Respect to Taxes on Income, Oct. 8, 1974, 28 U.S.T. 891, T.I.A.S. No. 8486. The text of the treaty
75,100
may also be found in PRENTICE-HALL INFORMATION SERVICES, FEDERAL TAX TREATIES
(1987). Poland also has similar treaties with Canada, Japan, Austria, Belgium, Denmark, Finland,
France, Greece, the Federal Republic of (West) Germany, Spain, Netherlands, United Kingdom,
Portugal, Switzerland, and Italy. This may be an important consideration if a United States
corporation is considering entering into a joint venture in Poland through a European-based
subsidiary.
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CUSTOMS DUTIES

The Foreign Investment Law offers substantial relief from the imposition of
customs duties. No import duty or related fees will be charged on the foreign
party's contributions in kind or on those items "required for the conduct of
business activity specified in the [founding] Permit" if acquired during the first
three years of operation. 8 5 The key to this concession is that any such
contribution must be specified in the founding documents. Failure to anticipate
potential problems (much less innovative solutions) may result in the imposition
of customs duties for no apparent better reason than one's inability to predict
business growth, needs, or patterns accurately. Any items belonging to the
foreign party are exempt from export duty upon dissolution. Refunds of import
duties (paid on items that are used in the production of goods that are exported)
on export sales will be made in accordance with principles applicable to
state-owned enterprises (i.e., given high priority).86
K.

LABOR RELATIONS

Polish law governs employment, labor relations, and work conditions as well
as social services and union activities for employees. 87 Restrictions on the
employment of foreign citizens appear to have been loosened. They may now be
employed with the consent of the regional administrative authority (the voyevod).
In an effort to relax restrictions, that consent is not required if non-Polish citizens
work for a joint venture. Such individuals cannot be "employed" and must
rather be "acting in its production facilities" as assigned (i.e., without a specific
job contract) by the foreign partner and agreed to by the company. 88 This
provision appears to have been designed to accommodate the need for technical
or specialized expertise but forces the foreign party to pay such individuals out
of its own resources; neither the joint venture nor the Polish partner-both of
whom clearly benefit-are obliged to share in that cost of doing business. The
1986 law required only local permission, but also specified that the foreigner had
to have demonstrated expertise.
The founding documents or resolutions of the venture's management must
establish the salary scale. 8 9 The latter is to be preferred not only because of the
difficulty of amending the founding documents but also because of the greater
flexibility of such resolutions. Wages are paid in zlotys, except that foreign

85. 1990 Law art. 30(1).
86. Id. art. 30(3). The wording of the law leaves open to question whether the import duties on
items "used" in the production of goods to be exported means capital equipment, such as machinery,
or items that are "incorporated" into the goods to be exported, such as raw materials, or both.

87. Id. art. 31(1).
88. Id. art. 31(3).
89. Id. art. 32(1).
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employees may purchase a portion of their pay in foreign currency. 90 (The 1986
law specified a maximum of 50 percent; the 1990 law places no limit, although
the fact that total employee purchases will be deducted from the amount of hard
currency that can be transferred abroad will undoubtedly lead foreign partners to
impose a limit.) Because any foreign currency purchased by the foreign
employees is deducted from the joint venture's transferable foreign currency
profits, the calculation of how much foreign currency the employees will be
permitted to purchase is an important one. 91 The foreign currency portion may
be transferred abroad without a separate foreign exchange permit.

L.

DISSOLUTION

A company may be dissolved for any of several reasons: (i) for reasons
specified in the company agreement; (ii) by resolution of the share owners;
(iii) bankruptcy; or (iv) court determination. 92 As in the United States,
dissolution may be either voluntary or involuntary. A joint stock company may
be dissolved for additional causes. 93 As in the United States, dissolution occurs
only after winding up (a procedure regulated by the Commercial Code).
In the event of dissolution, a party disposes of shares (in a joint stock
company) or ownership interests (in a limited liability company) by having the
venture name a party who will purchase the shares (or ownership interests). 94
That party must be named within two months of receiving notification of the
judicial order of dissolution. The price is set by the court in its order, although
the law rather curiously indicates that the court will do so only upon the
company's request that it do so. Failure to request a price determination or failure
will result in dissolution
by the named party to make the required payment
95
according to the "rules of judicial execution."
The Polish party enjoys preemptive rights to purchase the venture's assets
(both physical assets and its "rights' ).96 The parties may, however, provide
otherwise in the founding documents and the Commercial Code does not
ordinarily contemplate the grant of such rights. In any event, as with other

90. See supra note 68 and accompanying text.
91. See supra section 11.1 Taxes. This entire issue revolves around the convertibility of the zloty.
The Polish government has announced its intention to make the zloty fully convertible by the spring
of 1990. See e.g., Wall St. J., Dec. 5, 1989, at A-18, and Dec. 26, 1989, at A-8. Aid from the
International Monetary Fund (see supra note 5) is designed, in part, to help stabilize the zloty. At
least one expert considers nonconvertibility no "more than an immediate problem." N.Y. Times,
Dec. 26, 1989, at 30.

92.
outline
93.
94.
95.
96.

Commercial Code arts. 262-264 discuss the dissolution of a company. Id. arts. 265-279
the process of liquidation prior to dissolution. See also id. art. 173.
Id. art. 444.
1990 Law art. 33(1).
Id. art. 33(2).
Id. art. 34.
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provisions, the issuance of a founding permit may be made to depend upon the
grant of a preemptive right to the Polish party.
A joint venture dissolved during the tax-exempt period or within three years
after the expirationof that period will be held liable for taxes for the exemption
period. 97 Liability attaches when the court sends notification of the dissolution.
This section should encourage care in planning because the law offers no
exemptions or exceptions. The legislature undoubtedly wanted to discourage
investors seeking a quick profit. Unfortunately, in their zeal to eliminate that one
evil, the lawmakers may have deterred other businessmen. Even with the best of
intentions, a company may fail. Dissolution may be dictated by economic
conditions beyond anyone's control. The law's inflexibility is unwarranted and
may well prove counterproductive. If zlotys are received by the foreign party as
payment for its share of a liquidated joint venture, however, the money may not
be transferred abroad until ten years have elapsed since the registration of the
enterprise. 98 Although the law provides that special permission may be obtained
(from the Minister of Finance, not the President of the FIA) for earlier transfers,
this stipulation suggests that the Polish government is serious both about favoring
long-term investments and encouraging the export of items that will generate
hard currency rather than zlotys.
III. Conclusion
The Polish government wants and needs foreign investment. It has chosen,
through its Foreign Investment Law, to encourage that investment by promoting
the formation of joint ventures. The law offers incentives to entice foreign
investors, but it is not-and should not be seen as-a road map to riches for
Western advisors and investors. Everything that the law concedes to entice
foreign currency and everything that an investor seeks during negotiations is a
cost not only to the other party but to Poland. This is not to suggest or imply that
investors relax their demands. Rather, they should simply bear in mind that the
stakes are much higher for their Polish partner because Poland is a silent third
party to every joint venture undertaken there.
Foreign investors and their advisors would do well to bear in mind the words
of Professor Christopher Osakwe, a Soviet law specialist, whose remarks apply
with equal force to anyone contemplating a joint venture in Poland:
It would be tantamount to malpractice for any Western attorney, operating solely on the
basis of his knowledge of the provisions of the 1987 Soviet Joint Venture Law, to advise
a client on Soviet foreign investment law without a substantial familiarity with other
aspects of Soviet civil and commercial law, including the areas of enterprise

97. Id. art. 35.

98. Id. art. 21(3).
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organization, commercial arbitration, labor, tort, banking and insurance, shipping, and
conflicts of law. 99

The Foreign Investment Law is a framework comprised of incentives (such as the
tax holiday and the guarantee against nationalization) and restrictions (such as
the tight constraints on foreign currency). As such, it is not a complete or
sufficient guide to doing business in Poland. Those investing there should draw
upon other sources in order to conduct their affairs as expeditiously and
inexpensively as possible. This means not only being familiar with other laws,
regulations, and decrees, but drawing upon the experience of others, including
officials in both countries, business acquaintances, and other contacts who can
offer guidance.
The news from Eastern Europe changes daily. The law must struggle to
maintain its place while simultaneously offering the means of accomplishing and
sustaining that change. The Foreign Investment Law will undoubtedly undergo
further changes. Some restrictions will be eased, perhaps others eliminated. How
this will happen and how soon it will come to pass cannot be predicted. In the
meantime we must remember that Poland has much to offer; it would be a shame
to see its riches only as profits.

APPENDIX A
Foreign Investment Law of 1990
Chapter 1-"General Provisions"
Art. 1
Introduction
Art. 2
Formation of venture
Art. 3
Eligible parties
Foreign Investment Agency
Art. 4
Art. 5
Founding permits
Art. 6
Permit approval procedure
Adjunct licenses
Art. 7
Special circumstances
Art. 8
Chapter 2-"Establishment of a Company"
Internal affairs
Art. 9
Permit applications
Art. 10
Art. 11
Permit contents
99. Osakwe, The Death of Ideology in Soviet Foreign Investment Policy: A Clinical Examination
of the Soviet Joint Venture Law of 1987, 22 VAND. J. TRANSNAT'L L. 1, 4 (1989).
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Art.
Art.
Art.
Art.
Art.

12
13
14
15
16

Registration of ventures
Notification to FIA
Right of inspection
Corrective action
Capital contributions

Chapter 3-"Business Activities of a Company"
Art. 17
Determination of profit
Art. 18
Accounting and audits
Art. 19
Foreign currency exchange
Art. 20
Repatriation of foreign currency
Art. 21
Use and transfer of profit
Art. 22
Banking
Art. 23
Purchase of goods and services
Art. 24
Priority status as purchaser
Art. 25
Sale of fixed assets
Art. 26
Lease and sale of land
Chapter 4-"Taxes and Fees"
Art. 27
Applicable taxes
Art. 28
Exemption from corporate income tax
Art. 29
Foreign shareholder income tax
Art. 30
Customs duties
Chapter 5 -"Employment"
Art. 31
General regulations
Art. 32
Salaries
Chapter 6-"Transfer of Rights Resulting from Participation in a
Company and the Dissolution of a Company"
Art. 33
Dissolution
Art. 34
Preemptive rights
Art. 35
Tax liability
Chapter 7-''Special, Temporary, and Final Provisions"
Arts. 36-44a
Special Amendments
Arts. 45-52
to existing laws
Art. 53
Repeal of 1986 Law
Art. 54
Effective date
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Separate 1989 Amendments
Art. 3
Art. 4
Art. 5

Currency regulation
Retroactive effect
Effective date

APPENDIX B
List of Preferential Areas for Foreign Investments
Agro-processing industry
" production of machinery and equipment for food processing industry and
catering (including freezing and cooling equipment)
" production of baby foods and special dietary products
" production of protein concentrates, animal feed additives and mineral
premixes
" potato processing
" fruit and vegetable processing
" herb raising and processing
Based on Council of Ministers Decree No. 17 of 16 February 1989
Production of pharmaceuticals and medical equipment
" manufacture of medical and laboratory products
" manufacture of rehabilitation equipment
" manufacture of wheelchairs (with electric or combustion engines)
" manufacture of pharmaceutical and herbal products
" manufacture of laboratory reagents, tests, isotopes and radioactive products, etc.
Chemical and paper industry
" manufacture of highly concentrated fertilizers
" manufacture of crop protection products
" manufacture of polyester, styrene, epoxy and polyurethane
" manufacture of paper and boards
Construction materials
" manufacture of finishing equipment for civil buildings
" manufacture of electric tools
" manufacture of metal plumbing
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" manufacture of plastic products for construction/building industry
" manufacture of finishing and insulating products, high quality and
sanitary ceramics
" manufacture of energy, water and gas measuring equipment
Environment protection
* manufacture of equipment for the protection of environment
* construction of waste treatment plants (biological and mechanical)
Modern technologies
* introduction of energy-, fuel-, raw material-saving technologies, based on
original scientific research, including patents, know-how and licenses and
their application to the manufacture of products
" manufacture of energy-, fuel-, raw material-saving machinery and equipment
Telecommunications, electronics and electronic products
* manufacture of modem telecommunication equipment
* manufacture of telecommunication cables
* manufacture of computer systems, electronic data processing equipment
and computer software
• manufacture of optical fibers and optical cables and equipment for their
production
* manufacture of industrial robots
* technological and measuring equipment for VLSI and LSI
* manufacture of equipment for surface assembly
* manufacture of modem electronic components (passive and active)
* manufacture of materials for the electronics industry (including low
tonnage chemistry)
* manufacture of quartz pipes and derivatives for electronics industry
* manufacture of laminates for integrated circuits
Manufacture of scientific and control and measuring equipment
Printing and office automation equipment
* manufacture of printing equipment (including small scale)
* manufacture of modem office automation equipment
Products of powder metallurgy
Finished products
* manufacture of new generation household equipment, of higher standards
and exploitation parameters
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" manufacture of new generation appliances, on the basis of technologies
that were not applied in Poland
" manufacture of metal cutting tools
Packaging
" manufacture of packaging and package-producing equipment
" manufacture of packages and packaging materials
Transport
" manufacture of servicing equipment for rail, road, air and water transport
" manufacture of equipment for the mechanization of freight loading
Tourism
- construction and exploitation of hotels, recreational and tourist facilities
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